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ABSTRACT
Lack of compliance to Eeffluent discharge standards have due to inadequate compliance in the waste water treatment industry, lead to the discharge of poor quality effluents, which caused increased levels of health risks in South Africa. No Ccase law exists in South Africa to serve as precedent to enforce individualthe criminal liability of individuals  and criminal liability of water treatment entities.  has not been ruled on by South African Courts. The author utilized the Bloemhof Municipality case study to illustrate the possible application of criminal action concerning the  pertaining to negligence in waste water treatment, which in turn has been tested and instituted successfully in terms of environmental transgressions against both corporate structures and individuals in the Mining Industry. South African courts have to give consideration to the prospect of criminal action in the waste water treatment industry to deter sustained inadequate purification of raw water and inadequate treated effluent discharges in our water resources.    	Comment by Author: The sentence needs to be made clearer. It is necessary to convey that it is the lack of compliance with water use authorisations and the lack of compliance to discharge standards in these authorisations, that results in poor quality of effluents discharged. In addition, it should be argued that this results in the necessity of improved treatment cost for water purification, and the lack of proper water purification, and the lack of access to purified water, that increases the risk of waterborne diseases	Comment by Author: There is, in fact, no case law that enforces individual criminal liability or the criminal liability of water services providers relating to the supply of properly treated potable water, or to the treatment of wastewater. 	Comment by Author: There is no “case” made against the Bloemhof municipality. Please temper this statement by suggesting that Bloemhof may potentially serve as a “case study” to explore the application of criminal action based on negligence	Comment by Author: Negligence that relates to water pollution (based on civil prosecution) has not been tested against corporate structures – the cases against these structures were based on criminal prosecution under environmental laws.	Comment by Author: The author is advised to consider issues beyond just water waste treatment.  It is not the only cause of the problem – the problem is as much based in the inadequate purification of raw water, as in the inadequate treatment of wastewater
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BACKGROUND
In dealing with issues of occupational health and safety environmental management the principle of “duty of care” is inseparable from the aspect of public health orand public interest. Even more so when dealing with issues of sanitation and water supply in both the public and private sectors. Water contamination through effluent discharge into our natural resources accounts for one of the biggest contributors to the contamination of our water resources.[footnoteRef:2]  Reasonable practiceDuty of care dictates that the functionaries of this essential service should apply due diligence in the completion of their mandate to their customers. Employers and employees Water Service Providers are mandated through section 24 of our Constitution strict legislation to ensure non-pollution and to prevent the water sources being adversely affected, thus allowing  proper health and safety standards withfor the containment of specific waterborne diseases and deaths. This is enforced through Section 83 of the National Health Act (61 of 2003) which mandates environmental health inspectors to investigate conditions constituting pollution detrimental to health; or is likely to cause or constitutes a health nuisance.[footnoteRef:3]  Accountability in relation to the principle duty of care , but thand prosecution of non-compliance is however hindered in the waste water treatment industry by unnecessary administrative red tape causing timeous delays and in turn deters prosecution against state departments.    ese mandatory implications are often limited to only the corporate and private sectors.	Comment by Author: And environmental management 	Comment by Author: Note: Public interest and public health are two different concepts	Comment by Author: Please use an authorised reference as the current one is not an authority in the field	Comment by Author:  	Comment by Author: Reference?  Please define exactly what, and to whom is reasonable practice.	Comment by Author: Reference?  Indicate which legislation states this. [2: ]  [3: ] 


To date no charges have been levied against wrongdoers in the Waste Water Treatment Sectors to allow the National Prosecuting Authority to investigate has been sluggish to implement stricter criminal sanctions against public water service providers and inter alia directors, managers and personnel in their personal capacities who contravened anti-pollution legislation. and thus risk the good health of millions of people. 	Comment by Author: Reference?  Please note that the NPA can only decide to prosecute cases brought to them via the relevant channels –be careful about making value judgements with words such as  “sluggish”

This article will cite important developments and applicable case law originating from the enforcement of anti-pollution aspects in the mining industry, which the author argues needs to be duplicated to the water and sanitation industry to ensure adequate accountability of the water service providers, thus ensuring better health and safety standards within the sector. 
Current indications arereflect that the risk of water borne diseases are constantly growing, because of the non-compliance of proper waste water treatment.[footnoteRef:4]  The risk in relation to water borne diseases is confirmed through the cited Bloemhof case study and the outbreak of a typhoid epidemic in Delmas in 2005 caused by insufficient sanitation systems. The author indicates that current statistics pertaining to effluent treatment could suggest the possibility of further risk noting  followingthe following indicators based on 826 Waste Water Treatment Works in the Republic of South Africa. The current status quo dictates that our: 317  Waste Water Treatment Works (WWTW) require urgent attention with a high risk of failure; 143 Waste Water Treatment Works have a high risk of failure; 20% of Waste Water Treatment Works are running in excess of over their design capacity and lastly with direct reference to water borne diseases almost 90% of WWTW’s are not compliant in relation to more than 3 effluent determinants, thus meaningimplying that these elements are discharged into our natural resources without being treated.[footnoteRef:5]   The previous Minister of Water Affairs, Edna Molewa recently commented on the poor state of affairs of water infrastructure describing it as a “mammoth problem” needing a “mammoth solution”.[footnoteRef:6]  	Comment by Author: Please cite an authoritative reference here	Comment by Author: Although the source is relevant, these indicators do not confirm this risk – as indicated above, the risk is not just related to poor operation of wastewater treatment works, but also as a result of poor operation of purification works for potable water supply, and the lack of water supply in especially rural areas.	Comment by Author: Not all determinants reflect the risk for water-borne diseases.	Comment by Author: This sentence does not logically follow the previous sentence, and relates to something different altogether. Rephrase the sentence or place it elsewhere. [4: ]  [5: 
]  [6: ] 


The article will firstly focus on the recently reported Bloemhof Municipality diarrhoeal disease outbreak to interpret the liability and the consequences thereof, after which oversight will be given in terms of current legislation and legal remedies to preventmitigate future occurrence thereof. These legalistic lessons applied in the mining environment will then be translated to the public sector to ensure stricter control of possible diseases associated with effluent discharges into natural resources. 	Comment by Author: This statement in better placed in the abstract	Comment by Author: Be careful about suggesting that legal remedies alone will prevent future occurrences

Lastly, the author will motivate athe use of the environmental  criminal liability structure to allow for which necessitates individual liability and the accountability of directors, managers, employees and contractors in the event of negligent effluent or waste water discharges desecrating the environment and allowing the imminent risk of public health. 	Comment by Author: Note that there is an existing regulatory structure 

 BIOLOGICAL DISEASES AND ENVIRONMENTAL HEALTH 
On the second of June 2014, the National Institute for Communicable Diseases released the following information: 
“An outbreak of diarrhoeal disease in Bloemhof Municipality, North West Province, was reported during the week of 26 May 2014. Healthcare facilities in the area noticed an increase in the number of patients presenting with diarrhoea on Sunday 25 May 2014. On Monday 26 May 2014, numerous schools closed after more than 100 school children were ill with diarrhoea. Over 300 cases of diarrhoea were seen at healthcare facilities by Friday 30 May 2014, with 7 persons (mostly young children) requiring admission to hospital; the majority of cases were mild.

A total of three deaths have been reported since the outbreak began - all were young children <2 years of age with diarrhoea complicated by dehydration who presented late to healthcare facilities. Laboratory testing of stool samples has excluded cholera as the cause of the outbreak. Final results of stool sample testing for other bacteria, viruses and parasites that commonly cause outbreaks of diarrhoea are pending. Water samples have also been submitted for laboratory testing, and results are awaited. There have been recent problems with safe water quality and supply in the area, with reports of sewage spillage and possible water supply contamination.”[footnoteRef:7] 	Comment by Author: As indicated above, safe water supply is part of the problem, and it is therefore useful and necessary to focus beyond wastewater treatment [7: ] 


This, begs the question whethery the pollution caused by sewerage and water operators. e.ge.g. Local Government is pardoned from thethe strict compliance enforced on the mining and manufacturing industry through the National Water Act and the National Environmental Management Act. In terms of the Constitution when litigating against Local Government Structures the process entails exhaustive intervention criteria and notice of intended litigation. This creates discourse in relation to the enforcement of environmental compliance when dealing with the state. Bosman and Boyd[footnoteRef:8] also cites the differentiation and inequality in the treatment of local government in relation to  the industry and believes that the preferential treatment extended towards Local Government causes legislative inconsistencies.  	Comment by Author: This needs further exploration; the author is advised to highlight the constitutional limitations in this respect [8: ] 


It is therefore contended that the process of protection of our water resources cannot be viewed in isolation bearing only reference only to the mining and fabrication industry. But sufficient oversight by environmental custodians the courts also needs to be applied giving criminal consideration need to be applied to the role ofto the different government sectors and individuals employed within the sector, e.g. local government, thereby emphasising the pivotal partrole local government is playing in relation to pollutionng and not protecting our water resources. 	Comment by Author: This does not logically follow from the preceding discussion.	Comment by Author: Courts can only play an oversight role of cases are brought in front of them….

SOCIO-ECONOMIC CHALLENGES VS ENVIRONMENTAL HEALTH CONSIDERATIONS
The plight of outdated and inadequate water treatment plantssocio economic challenges isare seen as a major contributory factor in the non-compliance of wastewater management[footnoteRef:9]. RectifyingAddressing previously inadequate and obsolete infrastructure aggravated by unskilled operatorsleft by the previous dispensation could affect the progress made in terms of adequate sanitation facilities[footnoteRef:10]. It was only after the election of the new democratic government that the ratio of access to proper water and sewerage was improved inby addressing the needs of the rural communities that suffered becausedue to of the selective principles of providing sanitation[footnoteRef:11]. 	Comment by Author: Reference?	Comment by Author: Clarify the statement.	Comment by Author: The link for this reference is incorrect, and does not lead to a verifiable source. Please check.	Comment by Author: For a scientific publication it is requirement to use published research rather than press statements by politicians as references, wherever possible.	Comment by Author: The Green Drop Awards were a monitoring tool of the DWAF  [9: ]  [10: ]  [11: ] 


Focussing on the aforementioned it should however be noted that the dereliction of infrastructure is not a defence for negligence and the aforementioned “duty of care” dictates that any responsible waste treatment official is required to prove that he/she took reasonable action to prevent the exposure of communities to harmful circumstances or situations.      	Comment by Author: Reference?  In terms of which legal provision is this statement made?

GREEN DROP AWARDS 2012
In assessing the extent of the pollution caused by waste water treatment service providers the Department of Water Affairs developed a regulation program called the Green Drop Awards in December 2008 to focus on the waste water treatment function specifically, thus monitoring the unauthorised discharge of effluent and the improvement of treated effluent discharge into our rivers. 	Comment by Author: Please re-check the aim of the Green Drop programme.

Unfortunately the last released reported period of the Green Drop Progress Report was the 2012 report. The key criteria assessed by the state included the status and trends of municipal waste water treatment and public treatment facilities of the Department of Public Works. The Green Drop initiative allowed the Department of Water Affairs to improve and monitor the actual progress in reducing the discharging of untreated effluent and risks associated with specific catchment areas.[footnoteRef:12]   	Comment by Author: Effluent should be discharged, after proper treatment, to allow for reuse further downstream – please check this statement again for accuracy. [12: ] 


In this assessment a total of 156 municipalities were identified providing wastewater services consisting of 821 treatment systems. In 2012, a total of 153 plants were identified as being of a critical risk in relation to design capacity, operational flow exceeding capacities and non-compliance pertaining the quality of effluent discharged which inter alia creates risks to human health. , AA  furtherfurther 212 plants were identified as being of a high risk, thus representing 44% of the total National composition of wastewater plants considered as being of a wastewater risk with reference to the effluent treatment processes.[footnoteRef:13] It is however critical that solutions be sought to The report validated the excessive risk, but with no real solution to mitigate the public health risk associated with the pollution of water resources cited in terms of the Green Drop Report. The lowest performing province with 96.1% of all its plants within the critical risk category was the Northern Cape.[footnoteRef:14]  	Comment by Author: Refer here to the definition of “risk” as contained in the Green Drop Reports – this “risk” does not necessarily relate to risks for human health….	Comment by Author: Fragment – does not make sense [13: ]  [14: ] 


The critical status of a wastewater treatment plant is not only assessed on its effluent treatment, but also on its capacity. Should the infrastructure or capacity of a treatment plant be overloaded, it means that incoming effluent into the plant is discharged without being treated due to the excessive incoming volumes coming in, unless sufficient buffering facilities exist to protect the pollution of downstream water resources.	Comment by Author: Not necessarily correct – some WWTWs have buffering facilities, to make provision for incoming volumes that exceed the design capacity.


In some instances the capacity and inflow of various waste water treatment plants are unknown, thus the possibility exists that the WWTP’s could be being indicative of possibly severely overloadeding  and which may result in subsequent untreated  effluent discharges into our natural resources. Examples of this can be seen in the Kwa-Zulu Natal Region where in 10 of the 18 plants’ flow monitoring still needs to be initiated, while 7 out of the 18 plants are functioning within the high risk spaceparameter reflected in the Green Drop Report.[footnoteRef:15]        	Comment by Author: Recheck this sentence for accuracy – it simply means that there is no flow measuring, which does not mean that the system is ‘severely overloaded”, it simply means that the inflow is not being measured.	Comment by Author: Explain…? [15: ] 


Based on the actual findings of the abovementioned 2012 Green Drop Awards and comparing it to the findings of the preceding 2011 Green Drop Awards it can therefore be confirmed that irrespective of the overwhelming unrestrained non-compliance of waste treatment works the situation pertaining to non-compliance had aggravated.  very little was done to call those responsible to account for their transgressions. Pollution through effluent discharge has not yet been properly regulated through proper legalistic processes and has in the past only been sanctioned through interdictory processes, legislative oversight including intervention protocols and very limited class actions against the non-compliant authorities wrongdoers. Thus would additional remedies or strategies like “Command and Control Systems not be better suited for WWTP non-compliance?[footnoteRef:16]	Comment by Author: Substantiate this with references	Comment by Author: ???  reference? [16: ] 


LEGAL REMEDIES AND CASE LAW TO ADDRESS NEGLIGENCE ASSOCIATED WITH EFFLUENT DISCHARGE
To date the actual polluters like various local authorities hasve only been exposed to interdictory processes, without any civil criminal litigation or pursuance thereof. Specific reference to interdicts served in the prohibition of our local authorities to discharge untreated effluent, includes the recent cases of Save the Vaal[footnoteRef:17] in which an interdict was successfully acquired ing an interdict against the Emfuleni Local Municipality to prohibit the discharge of untreated effluent into the Vaal River system due tobecause of its failing sanitation pumping system.[footnoteRef:18]   	Comment by Author: An interdict IS a civil law remedy…., it needs to be issued with civil litigation. [17: ]  [18: ] 


INTERDICTS GRANTED AGAINST MUNICIPALITIES
Other actions include the granting of an interdict by the Eastern Cape Local Division Grahamstown High Court against the Ndlambe Local Municipality[footnoteRef:19] who also discharged effluent into the Bushman’s River. The founding affidavit sought interdictory remedy in terms of section 19(1) of the NWA[footnoteRef:20] and section 28 of the National Environmental Management Act 36 of 1998[footnoteRef:21]. 	Comment by Author: Please indicate which division in the Eastern Cape you refer to?	Comment by Author: This reference is not related to the statement here.	Comment by Author: The link for this reference is incorrect, and does not lead to a verifiable source that relates to legal action against Ndlambe. [19: ]  [20: ]  [21: ] 



In Agritrans CC and Another v Mafube Municipality[footnoteRef:22] the Free StateBloemfontein High Court in the Orange Free State Provincial Division also held the accounting officer (municipal manager) in contempt based on his failure to ensure the continued maintenance of effluent pumping systems. 	Comment by Author: Free State Division of what?  [22: ] 


CRIMINAL LIABILITY OF MUNICIPALITIES AND THEIR EMPLOYEES
Although recent developments indicated the court’s willingness to apply schedule 3 under the National Environmental Management Act, which allows for various offences of which directors or employees could be held personally liable for pollution and degradation of environmental resources, specific enforcement of similar schedule 3 transgressions of effluent discharges are yet to be enforced against operators and individuals in the Waste Water Treatment Sector under the National Environmental Management Act. Bosman and Boyd confirms this statement in citing the aforementioned as legislative inconsistency with both NEMA and the NWA criminalizing non-compliance but compliance is only enforced against corporate structures and not against local government structures. This being notwithstanding that both NEMA and NWA does not specifically exclude the state from compliance.[footnoteRef:23]  Therefore the general populist opinion still views local government transgressions of effluent discharge into our natural resources as being absolved from any criminal liability. 	Comment by Author:  Schedule 3 allows for personal liability to be instituted AFTER a guilty finding under another law – which cases are referred to here? Explain how this conclusion is drawn?  	Comment by Author: Reference?  Who is the “general populist opinion”?  Where was it found? [23: ] 


This might have been prior to the Bloemhof water contamination crisis in which the Centre for Environmental Rights directly questioned the responsibility of the possible dereliction of duties performed by the municipal manager and/or other parties. This raised the question in relation to the possibility of culpable homicide with the deaths of three infants. 	Comment by Author: Rephrase to state that the CER questioned the crisis and not the crisis itself.

On Monday, the 4th of June 2014 the Centre for Environmental Rights requested the National Prosecution Authority to investigate ion of possible criminal charges to be laid against the municipal manager, contractors and municipal officials involved.[footnoteRef:24] The investigation would therefore is would inter alia relate to the consideration of criminal charges against the municipal manager, thus for the first time allowing the possible individual criminal liability of a municipal manager in terms of NEMA. 	Comment by Author: Investigation by whom?	Comment by Author: ?? [24: ] 


The investigation requested were based on the following aspects:
1. “Culpable homicide, in relation to the death of the three infants;
2. Contraventions of provisions of the National Water Act, 1998, particularly section 19, 20 and 151;
3. Contraventions of the Water Services Act, 1997, particularly section 82;
4. Contraventions of the National Environmental Management Act, 1998, particularly section 28, 30 and 49A (e) and (f).”[footnoteRef:25]  [25: ] 


The essence established under section 28 of NEMA confirms the responsibility and prima facie liability of any person, who unlawfully and intentionally or through negligence commits an act or omission, which degrades the environment through pollution or detrimentally affects the environment in a significant nature. The importance thereof confirms the prospect of criminal charges should the act or omission relate to a schedule 3 transgression of NEMA. The principle applied to assess the municipal manager will therefore consider the “duty of care” applied by the manager to prevent or mitigate the harm to the environment. The principle also correlates with the section 2 of NEMA under which “duty of care” is one of the primary principles upon which NEMA is based. Notwithstanding the recognition of the principle being recognised by our legislation,  Tthis assessment is also enshrined in our common law principles and more specifically in Rainbow Chicken Farm (Pty) Ltd v Mediterranean Woollen Mills (Pty) Ltd[footnoteRef:26] which describes the duty of care as a specific duty entrusted to prevent harm against others.	Comment by Author: Maybe look at section 2 of NEMA – the duty of care principle is one of the underpinning principles in NEMA, thus not only in common law, but also in legislation… [26: ] 


Section 30 of NEMA further focusses on the control of emergency incidents and defines the event as sudden or unexpected which will or can possibly cause serious damage to the environment. The section also elaborates on the meaning of the “responsible person” which in the above circumstances could envisage liability of the person who was responsible for the incident. Section 30 (3) further obligates the responsible person to take reasonable steps to notify the public should any risk be posed to public health and safety in general. 

Liability in terms of NEMA further obligates the responsible person to minimize or contain the associated risks in relation to public health and the environment. Thus all possible and reasonable action must be undertaken to limit the effects on health and safety in relation to the public.

Another hurdle to enforce liability includes section 49 which stipulates that a limitation of liability exists associated with the performance of any act or omission in terms of NEMA, fortunately it does not indemnify negligence or the performance of duties in bad faith, thus allowing the possibility of liability of individuals. Section 49A is very specific with the inclusion of either or one of the elements of negligence and/or intent in the possible unlawful pollution or degrading of the environment under paragraphs (e) and (f). 	Comment by Author: Irrelevant  in the context

Section 151 of the National Water Act could further contribute to the importance of local government officials’ accountability noting that section 151 (i)[footnoteRef:27] and (j[footnoteRef:28]) is considered a schedule 3 offence under the National Environmental Management Act which allows the application of section 34 which in turn allows for individuals to be criminally prosecuted in terms of the act. Paragraphs (i) and (j) thus allow the omissions or acts of any person performed intentionally or negligently to be a prima facie criminal offence should a water source be polluted or detrimentally affected. [27: ]  [28: 
] 

PERSONAL CRIMINAL LIABILITY FOR DIRECTORS, COMPANIES AND EMPLOYEES
Unfortunately to date no specific reference can be cited of personal liability in terms of effluent discharges into our natural water resources from poor waste water treatment operations, but several indications of possible criminal liability can be found in corporate structures’ liability where either the directors or subsequent functionariesy haves been held accountable.
The first case bears reference of a mining company in the Ermelo District being cited for two contraventions in terms of NEMA and a further contravention in relation to the National Water Act.[footnoteRef:29] The charges focussed specifically on the failed responsibilities of the company, directors, mine manager and environmental officers to adhere to environmental legislation. The Ermelo Regional Magistrate Court could however not ruled to hold directors and individuals accountable under the aforementioned legislation in the specific case  as the NPA and legal representatives of the Golfview Mining (Pty) Ltd Company settled in terms of a section 105A state plea agreement[footnoteRef:30]. The case constituted a landmark for environmental prosecution signalling the first case in which the court sought to hold directors and individuals liable in terms of their individual capacity. The sentence in relation to the transgression confirmed the payment of R3m to the Mpumalanga Province and a further R1m on non-compliance thereof in five years. In recognition of the prospect determined by NEMA allowing for rehabilitation of the affected environment the company was instructed to contribute between R50m and R100m for rehabilitation.[footnoteRef:31]	Comment by Author: Legally incorrect – the plea agreement was made an order of court, and thus the court did make a ruling… [29: ]  [30: ]  [31: ] 


Another recent case confirming clear intent by the NPA to enforce the section 34 criminal sanctions was heard by the Nelspruit Regional Magistrate Court when a company called Nkomati Anthracite (Pty) Ltd[footnoteRef:32]. was prosecuted on four transgressions concurrently of both the National Environmental Management Act and the National Water Act. [32: ] 


The above case law can therefore indicate the increasing possibility of “persons”[footnoteRef:33] including local government sectors being held accountable in terms of their failure to either prevent or mitigate the detrimental effects of spillages of effluent pollution ofinto our water resources.     [33: ] 


CONCLUSION 
Based on the growth of South Africa’s population and our economic potential our water resources will become increasingly further strained noting that South Africa is a water scarce country, thus History dictates that the time for procrastination has passed in relation to the protection of our water resources and conservation of all natural resources become increasingly important[footnoteRef:34]. ContinuedAllowing unrestrained effluent discharge into our natural resources will could inevitably foreseecause massive health risks leaving us to account for a crisis that we ourselves have created[footnoteRef:35]. We are not only exposed to the possibility of a sanitation threat, but also the reality of polluting the limited water resources in our water scarce country.  The above facts could foresee the possibility of severe deterioration of public health should caution not be applied. Negligence in cases of effluent discharges could be resolved through similar provisions as utilized in ensuring compliance in the industrial and mining sectors which allows for foreseeable criminal sanctions against both corporate structure and individuals that hideing behind the corporate veil. However the applicability or feasibility of the legislation and case law utilized in the mining sector need to be tested when dealing with effluent discharge transgressions in the field of waste water treatment plants. Good governance should require reasonable caution in protecting our resources.   	Comment by Author: How does history dictate this??	Comment by Author: Please substantiate this with a scientific reference. [34: ]  [35: ] 
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